Thus,  in the circumstances of this case,   the Secretary's action  in
proceeding under section 104(d)   in citing the violation at issue was  pro-
cedurally proper and consistent with  the intended purpose underlying
section 104(d).    As in Nacco,  "no injustice to the operator or   ...   perversion
of section 104(d) rs enforcement scheme has been caused by the Secretary's
actions."    Nacco,   slip op.  at 20   (concurring opinion).

Accordingly,   I join the majority in reversing the judge's decision and
in remanding for  further proceedings.
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